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1. Pursuantto theprovisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, that his naval recordbe correctedto
show that hewas retired by reasonof physicaldisability.

2. The Board, consistingof Ms. Moidel andMessrs.Lightie and Morgan,reviewed
Petitioner’sallegationsof error and injusticeon 27 May 1999 and,pursuantto its
regulations,determinedthat the correctiveaction indicatedbelow should be takenon the
availableevidenceof record. Documentarymaterialconsideredby theBoardconsistedof the
enclosures,naval records,and applicablestatutes,regulationsandpolicies.

3. TheBoard,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injusticefinds asfollows:

a. Beforeapplying to this Board,Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin theDepartmentof theNavy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerwas releasedfrom activeduty on 4 December1989 and transferredto the
TemporaryDisability RetiredList (TDRL). On 30 June1994, theRecordReviewPanel
(RRP)of the PhysicalEvaluationBoard (PEB) reevaluatedhis condition,andmade
preliminaryfindings that he wasunfit for duty becauseof right femur fracture,healed,which
it ratedat 10% underVA code5299-5003. Petitionerrejectedthosefindings, anddemanded
a formal hearing. On 11 January1995, a hearingpanelof thePEB determinedthathe was
unfit for duty becauseof peronealnervepalsy, ratedat 20% underVA code8523. The
condition of the right femur, which had beenratedby the RRP,was reclassifiedas a
categoryIII condition, i.e., onewhich did not renderhim unfit for duty or contributeto the
unfitting peronealnervepalsy. In theopinion of thehearingpanel, the residualeffectsof the



fracturehaddecreasedsubstantiallyfollowing the removalof surgicalhardwarefrom the leg
on 1 December1994, andno longerwarranteda rating. Petitionersubmitteda petition for
relief from final actionon 5 October1995, in which hecontended,in effect, that he still had
pain in all of thejoints of his right leg with weightbearing,which was separatefrom the
effectsof the peronealnervepalsy. He notedthatwhen heappearedbeforethe hearing
panel,he was still recoveringfrom the hardwareremovalsurgery. Althoughhis leg pain had
decreased,hewas still taking (pain) medicationand the fractureshould not havebeen
characterizedas “well healed”. The petition for relief from final action wasdenied,and he
wasdischargedwith entitlementto severancepayeffective 1 February1996.

d. TheDepartmentof VeteransAffairs hasratedPetitioner’sdisabilitiesas follows:
chronic lumbosacralstrain, 20% from 5 December1989; reflex sympatheticdystrophy,right
leg, 10% from 5 December1989 and 20% from 26 September1996; tinnitus, 10% from 5
December1989; and 0% for residualsof a fracturedfinger.

CONCLUSION:

Upon review and considerationof all theevidenceof record, theBoardconcludesthat in
addition to theperonealnervepalsy, the residualeffectsof thefractured femurright femur
were separatelyunfitting and ratableat 10%. Accordingly, theBoard finds the existenceof
an injusticewarrantingthe following correctiveaction.

RECOMMENDATION:

a. That Petitioner’snavalrecordbe correctedto showthat hewasnot dischargedfrom
the Marine Corpson 1 February 1996.

b. That Petitioner’snavalrecordbe furthercorrectedto show that hewas retired by
reasonof physicaldisability on 4 December1994, pursuantto 10 U.S. Code1201, with a
20% rating underVA code8523, and 10% undercode5299-5003,for a combinedratingof
30%.

c. That a copyof this Reportof Proceedingsbe filed in Petitioner’snaval record.

4. Pursuantto Section6(c) of the revisedProceduresof theBoard for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certifiedthat a quorumwas
presentat the Board’sreview and deliberations,andthat theforegoingis a trueandcomplete
recordof the Board’sproceedingsin the aboveentitled matter.
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5. Pursuantto the delegationof authority setout in Section6(e) of the revisedProcedures
of the Board for correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoing correctiveaction, takenunderthe authorityof reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof the Navy
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